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APPEAL FROM AN OBDER OF THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


APPELLANTS’ BRIEF 


Preliininary Statenient 

This is an appeal froin an order of the United States 
District Court for the Southern District of New York 
(Lasker, J.), entered on July 11, PJ74, which enjoined ap- 




pellant» “from confining any persons in the Manhattan 
House of Detention for Men after August 10, 1074”. The 
order was issued subject to reconsideration hy the District 
Court “at such time as defendant» Malcolm, Itubin an<l 
Beame [hereinafter “appellants” or “City”] shall suhmit 
to the Court a comprehensive, detailed and specific plan 
for the prompt elimination of ali conditions and practices 
at the Manhattan House of Detention for Men [hereinafter 
“the Tombs”] declared unconstitutional by the Court in 
its opinion of January 7, 1974”. 

This class action was brought pursuant to 42 U.S.C. 
§1983 and 28 U.S.C. §2201. It challenged the constitution- 
ality of conditions under which persons are held in pre- 
trial custody by the City of New York at the Tombs. The 
litigation spans four years, during which time the City 
voluntarily corrected many of the challenged conditions. 
A settlement of those issues concerning, inter alia, over- 
crowding, unsanitary conditions, and medical care was 
stipulated to in a consent decree entered on August 2, 1973. 
The remaining issues were tried by .Tudge Lasker, who 
rendered his opinion set forth in the A])pendix on .Janu¬ 
ary 7, 1974. The opinion is also reported ut 371 F. Supp. 
594 (S.D.N.Y., 1974). 

A judgment granting certain tir.al relief was entered on 
March 21, 1974. The judgment prohihited appellants and 
their agents and employees from, among other things, 
reading any incoming mail addressed to appellees [here¬ 
inafter “plaintiffs”] from any court, attorney or public 
official and from subjecting plaintiffs to any punishment 
for disciplinary infractions without institutional hearings 
which had to conform to procedures mandated hy Judge 
Lasker. In addition, the judgment directed the City to sub- 
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rnit to the Court and to pluintifT.s’ counsel within thirty 
days “a comprehensive and detailed plan for the elimina- 
tion of ali conditions and practices declared to be in viola- 
tion of the Constitution of the United States by the Courfs 
opinion ot January 7, 1974 ’. A final order relating those 
conditions was not entered at tliat time. 

Prior Appeal 

The City filed a notice of appeal from the March 22nd 
judgment on April 19, 1974. The scope of tliat appeal was 
limited to the issue of procedural requirements at institu- 
tional disciplinary proceedings. This Court, by order dated 
July 16, 1974, remanded the matter to Judge Lasker for 
reconsideration und resettlement of his March 22nd judg- 
ment in light of the recent United States Supreme Court 
decision in Wolff' v. McDonnell, 94 S.Ct. 2963 (1974). Wolff 
dealt exhaustively and in detail with the issue of discipli¬ 
nary procedures at prisons. 

Following remand, Judge Lasker stayed enforceinent of 
his judgment pending his reconsideration. To date, no or¬ 
der regarding the reconsideration of the March 22nd judg¬ 
ment has been issued. 

The Presenl Proceeding 

Pursuant to the direction of the March 22nd judgment, 
several meetings were hehl between the parties and the 
District Court. Iliis office submitted to Judge Lasker a 
letter wliich indicated tliat, because of inordinate cost of 
such a project, wliich was far in excess of the City’s present 
budgetary capability, the City could not provide a time- 
table as to wlien this project would start. 


« 



Thereafter, on July 11, 1974, the District Court entered 
its final order relating to the balance of the relief requested 
by the plaintiffs. It enjoined confinement at the Tombs 
after August 10, 1974. The District Court acompauied this 
order with a Memorandum in which it outlined the history 
of the litigation. 

Judge Lasker, after noting the City’s substantial compli- 
ance in settling some of the issues raised in the course of 
four years, cited the City’s failure to comply with his 
direction for the submission of a plan for eliminating the 
remaining conditions deeined unconstitutional by the Court. 

These remaining conditions are as fcllows: (a) lack of 
contact visits; (b) lack of a classification system of in- 
mates at the Tombs; (c) noise; (d) inadequate \entilation; 
and (e) excessive beat.* The City decided not to submit a 
comprehensive, detailed and specific plan to eliminate these 
conditions because of the short time in which this had to 
be done under Judge Lasker’s March 22nd judgment, as 
extended, and because, once this was done, it would liave 
to allocate substantial funds, which were not available, 
to carry it out. 

The appellants moved in the District Court for a stay 
of the enforcement of the July llth order pending this 
appeal. This application was denied by Judge Lasker in 
an order filed August 2, 1974. Judge Lasker did, however, 
stay his order until appellants, upon filing a notice of ap¬ 
peal, had an opportunity to apply to this Court lor a stay 
pending appeal. 

* Lack of contact visits and a classification system are inter- 
related, as are inadequate ventilation and excessive heat. 




5 


t* * 


Appellants brought tlieir applicatiori for a stay before 
this Court on August 13, 1974, the notice of appeal from 
the District Court's order lmving been filed on August 6, 
1974. This Court, in an order dated August 15, 1974, 
granted the application for the stay pending appeal on 
condition that appellants “honor requests to transfer to 
New York City House of Detention for Men at Rikers 
Island or otlier available facility, at the discretion of the 
Commissioner of the Department of Correction, of inmates 
of the Manhattan House of Detention for Men who have 
been heretofore or who hereafter will have been detained 
40 days or who hereafter are detained for 14 days”. The 
option to transfer was not afforded to (a) inmates jur- 
rentlv r.n trial; (b) inmates lield for mental observp.tion; 
and (c) inmates determined to be escape risks. Judge 
Frankel dissented only as to the restrictiori on affording 
the option to ali inmates.* In addition, an expedited appeal 
sehedule was ordered. 

Questions Presented 

It is the City’s contention that the present conditions 
at the Tornbs, as well as the current visiting procedure, 
are not \ iolative oi the Constitution, as concluded bv Judge 
Lasker. Even if tliey were, we assert that Judge Lasker’s 
direction that the City present a comprehensive and de- 
tailed plan tor the elimination of these conditions involved 
an excessive intrusion into the details of governrnent and 

1 ursuant to this order, and on the sanie day it was issued, 
August 13, 1974, appellants presented this option to 261 eligible 
inmates at the Tornbs. Of the total 261, 14 elected to transfer,- 153 
did not request a transfer; and the balance, 94, refused to exereise 
their option. 


C 
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was inappropriate in light of the good faith efforts of the 
appellants to improve conditions at the Tombs, and in light 
of the City’s fiscal inability to cominit itself to a compre¬ 
hensive plan to restructure the institution. Lastly, it is 
appellants contention that the District Court’s order en- 
joining confinement of persons at the Tombs after Au- 
gust 10, 1974, subject to the stay, is an excessive remedy, 
causing substantial burdens to be placed upon the City 
and creating irreparuble harm. 

The issues thus presented for review are as follows: 

1. Did the District Court err in concluding that certain 
conditions at the Tombs and the visiting procedures thereat 
constituted violations of the Constitution ? 

2. Was it proper for the District Court to require ap¬ 
pellants to submit a “comprehensive and detailed p*an for 
the elimination of these conditions and practices” within 
a prescribed, liinited period of time! 

3. Was it proper for the District Court to order that 
appellants be enjoined from confining persons at the Tombs 
after August 10,1974! 


Facis 

( 1 ) 

Plaintiffs, unconvicted detainees housed at the Tombs, 
brought this civil rights action. They alleged that various 
conditions and practices violated their rights under the 
First, Fifth, Sixth, Eighth and Fourteenth Amendments. 
Their complaint charged the defendants with creating the 
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follow.ng conditions: overcrowding, unsanitary conditions, 
a( ' ° an<l air > excessive noise, mistroatinent by 

gnarus, arbitrarv disciplinary procedures, inadequate medi- 

cal care, lack of recreation, and restrictions on visiting 
and rnail. b 

°n ( )(tuboi 20, 1970, tho case was deelared a class action. 
n *larcli 1<, 19<1, Judge Manskield denied tho City’s mo- 

o" to duan “ B ’ an,i he * ra nted a preliminary injunction 
ordonng tho Department of Correction to adopt, publish and 
« u> iibute to all inniates rules governing inrnate behavior 
and other aspecta of innmto life. In addition, the Depart- 
inont was prohibited from intorforing with private consul- 
tations botwoon inmatos and their attorneys in casos in 
which tho Conuinssioner or his stafif are parties. 

On December 10, 1071, the Court denied a motion to dis- 
miss by the State defendant». 

On Angunt 2, 11173, the dncree, inentionnd, ante, 

P- 2, was entered. 


A t tho outset, we noto that the physical conditions at 
the dombs hold to be violative of tho Constitution are not 
now tho sa.no as oxisted whon the complaint was served; 
whon the trial began; whon tho trial ended; and when 
' u< K< * Lask,:|{ ronderod his opinion in January, 1974 Some 
ol these conditions, by and largo, are created by the imnate 
population, although we concedo that tho inherent deficien- 
cies of the building present serious obstacles to completely 
eluninating all conditions which mav be labeled “tincom- 
ortable”. With this perspective in mind, the trial testi- 
inonv may be inore appropriately examined. 
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Wc shall proceed with a descriptiori of the Tombs and 
and then to examine the individual testiinony concerning 
the alleged constitutionallv deficient conditions. 

(3) 

The Tombs is a twelve fioor structure, part of a complex 
whieh includes the Criminal Courts of the City of New 
York and the offices of the District Attornev of New Aork 
County. It is located in the Civic Center of New York 
County and occupies an entire City block, with no open 
space or outdoor area. 

The official capacity in 1971 was 902. During the trial 
its population was approxiinately 1300, with two and 
Bometimes three in a cell. It now has onlv one detainee to 
a cell, with limited exceptions (e.g., suicide risks). This 
was pursuant to the consent decree ot August 2, 1973. 
The total population as of .July 11, 1974, the date of Judge 
Laskkr’s final order, was 522. Recent figures have dropped 
below that number. 

Although approximatelv 80% of the inmates at the 
Tombs are detainees, the institution is maintained as a 
maximum security institution. Recent escape attempts, 
as outlined in First Assistant Corporation Counsel Stanley 
Buchsbaum’8 afiidavit in support of the application for a 
stay, dated August 9, 1974, indicate the need for maintain- 
ing such striet security at the Tombs. 

The inmates are housed in two-storied units of rectangu- 
lar tiers of cells. F,ach tier surrounds a Central area, known 
as the loek-out area. When the inmates are in this lock-out 
area, they cannot return to their cells. A catwalk-gallery, 
used by prison guards, runs along the inside of the lock-out 







area nt the floor level of the upper deek of cells, allowing 
guards to see both the upper and lower deck«. Eaeh cell 

lms a steel-barred door, as do the entrances to the lock 
out areas. 

PlaintiiTs alleged tliat the loek-in j)eriod of lfi hours per 
day, during which time they had to remain in their cells 
was excessi ve. Their witness, Donald Coff, General Secre- 
ary of the American Correctional Association, testified 
t .t but lor approximately 20%-40% of the inmates who 
,n, ght require maximum security confinement, it was not 

•‘T-,? 6 ° f the detainee8 in their cells 

r 11 , i 1 ia,n VUn<1 “ n Hcuvel » the then Chairman 

ol the City iioard ot Corrections, was similarlv critical of 

the lock-.n period, althougl, he believed that a classification 
s\stem would pen.nt greater llexibility (T ‘)88, 1021-1024). 

Commissioner of Correctio» .Malcoltn, i„ W , ofIi ,| avit bt ,. 
fore hc Jhstrict Court „„ the applicatio» lor a stey of tho 
Co,"t , onler of Jnly II, 1074, »,ated th>t .. |ockoul h 
have latca espanded ua.il 10 p.m. and, a» originally re- 
qucated by tho ,mentes, lights are kept „„ „„ t il midnight” 

Iras the Department ha» demonstrated llexibility with 
regard to lock-in time. 


Mucii of the trial testimony centered on the issue of 
conlact visits. The City contended, as it stili does, that 
security nsks would be maximized with contact visits. 
a nt.lTs presented very distinguished expert witnesses 

I rt*lcrciiccs prccodcd |>y tVjp Ii*tt“T” „ c * 4 » 

<> the tranxeript of tl„- proeeedj.igsof flle t ,L to t,ie 
the record. rne tr,al as they appear in 




who testified concerning the psychological impacte of eon- 
tact and non-contact visits. 

Visits occur at the Tombs in special booths under security 
restrictione. The detainee and visitor are separated by a 
Steel wall and a 20" square pane of bullet proof glass. Com- 
munication is by telephone, whicli presents inechanical prob- 
lems at times. 

Dr. Karl Menninger, noted psychiatrist, was highly 
critical of non-contact visits (T 83!), 802-863, 884). It was 
his belief that the lack of contact visits cont ibutes to an 
ininate’s instability (T 863). He stated that security risks 
could be controlled by careful searching of prisoner and 
visitor (T 860-870), and by psychological evaluations per- 
formed by a psychiatrist (T 890). In addition, Dr. Men¬ 
ninger testified that contact visits by certain families would 
be deleterious to the inmates. Psychological tension would 
increase with visits by certain individuals (T 807). 

In agreement with Dr. Menninger was Dr. August F. 
Kinzel, a psychiatrist who testified that the visiting Sys¬ 
tem at the Tombs caused prisoner frustration. However, 
he stated that violent inmates may not always be entitled 
to contact visits (T 321-322). 

Although there was similar testimony from many oi the 
witnesses, including some of the defendanfs witnesses, 
concerning the positive psychological efYeets of contact 
visits (T 859), the City asserted that the need for institu- 
tional security overrodo these considerations ( I 1120-1131, 
1305-1306). 

Joseph D’Elia, Director of Operations of the Department 
of Corrections, testified that, in contrast to the corree- 




tional facility at Pikers Islancl, the inmates at the Tombs 

/ e . ' er ? °" ly for a ,short P erio< l "f time. There is greater 
t msion in the unconvicted, unsenteneed inmates, Jho are 
unsure of their future, a situation which become parti ™ 
arlv exacerbated if they are not currently on trial o in 
ummmeatmn with their attorney. The sentenced inmates 

• F C ° rreetional f* aeil ities do not have 
. Ia*' an * ,ehe ‘ s •»•** their fate has already been de 

11 ";!• h( ; iffhtoned anxit *ty. eoupled with the' 

n ° Ul< ‘ • SniU ^ 1,n " ,n contraband, which induces the 
Department to maintain the Tombs as a maximum securitv 
facdity without contact visita (T 1127-1131, 1289). 

Mr D’Kh a testitied that contraband has been smuggled 
mto Rikers Island, where contact visits are permiUed 
js arcotics can be placed in balloons and passed from mouth 
to mouth during contact visits (T 1242, 120(1) 

Warfra Petor Schoeffer state,] tlmt ttuch a risk wouM 
anse , the I „,„],» te,I eontuet visits. He was asked 

the tollowing question (T 1305); 

“Q. Wat-den Schaffer, based on your experience, 
does thi. tindmg of weapons in the institution indicate 
to >ou that there are people who are desperate enough 
to attempt to obtain more sophisticated weapons dur 
mg a contact visit f A. Thafs my opinion.” 

Ponis S Aytch, Superintendent of Philadelphia prisons, 
stated m his deposition of March 10, 1973, that even in 
he open visiting room area of one of the Philadelphia 
prisons (an area which does not permit contact, although 
18 ° pen) attein P ts to pass contraband had been made 
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(p. 15 of deposition). Moreover, lie believed that it was 
not feasible to have contact visits at the Tombs. 

Aside froxn the security risk problems generated by con- 
tact visits, defense witnesses also pointed out that the 
Tombs lacked space for accommodating contact visits. 

At the time of trial, visits were limited to two per week 
for 30 minutes each. In addition, they were restricted to 
evenings. Visits by children were permitted on Wednesdays 

only. 

At the present time, inmates are permitted five visits 
per week of forty-five minutes duration for each. Visits 
are now scheduled in the afternoon as well as in the eve- 
ning, and children rnay visit at any visiting time (See 
Malcolm afiidavit in support of stay applicatiori in District 
Court, par. 8). 

(5) 

The environmental conditions challenged focus upon ex- 
cessive noise, inadequate ventilation and great beat levels 
present at the Tombs. 

There was testimony criticizing the noise level as 
extremely high. The City’s Environmental 1’rotection 
Agency, using sophisticated noise-measuring instrurnents, 
found the volume of noise on the eighth lloor to be at least 
that of the New York City subways system (T 1018). 
Concededly the building itself leaves mucli to be desired 
acoustically. But the situation is aggravated by radio and 
television sets turned on at the request of the inmates. 
Noise is also created by the unavoidable clanging of meal 
trays and cell doors. Both Br. Kinzel and Dr. Menninger 




“" ch lliBh n " ia « level» conld have negative 
psjchoJogical effects (T 31«, 883, 885). 

Jnhn L. Anderaon, Warden of Northnmberland Conntv 

'$Z 2 { 2 S£; 

ol T1 'r "'!“ ,hc i». *« a considerabte degree 

„ ‘ " ^‘riained l,v the extent to whieh radio aS 

and H ' “ r " «II doors are „pe“”d 

many IZi 

■ion a, de To.nl, . ia approxintately. 

!•/«, and npproxiniatolv one-third of the total in PI72 at 
« m,e o, (rial. The pluindtTsUttorney Mr . ^ ^ 
a i.e hearing o„ the applieation for „ , lttv before „ 'j 

striet ,h„. d,e City “environmental people wen, 

o the lon.bs reeendv] it ^ ^ WCnt 

ftlian previous readiiiifs] ” t r r <• . . 

1974). J ‘ ( 1 30 ol he anng of July 30, 

n-huTu V, ’ n,i ' ation am ' hc “‘> whieh are inter- 

d uri„t;;^::!r:::;::t!rtr:;r rti<a ' h ? 

ing 100° wlioii the X,. w York 1 • m ‘‘ S r( ‘ ad '- 

non \ i , x ’ lK ' 1<dt lh intense. (T 441 fijn 

J^llT. 111 Tornh» had l,ee„„,e elegged 

witn Oirt over the venis i n 0 ,i,i;r „ . 

holted sinit si„ee i m . ' “ l<,ltB>n ' ‘ he W,ml ° W8 ''«d >>a™ 



14 


To improve these conditions, the Department opened 
and screened the housing lloor Windows, which had there- 
tofore been bolted shut. An expanded nmintenance offort 
was directed towards eleaning the air ducts and servicing 
the institutional fans. Moreover, 29 additional heating coils 
have recently been installed (Malcolm affida\it, par. 7). 

PlaintifTs testiinony was also criticul of the laek of light 
that enters the Tombs because the Windows are irosted 
glass. The psychological eilects of such deprivation weie 
underscored by Dr. Teieh and Dr. Menninger (T 452, 880). 

Recreation time and space were also taken up at the 
trial. The roof of the Tombs, which is devoted to outdoor 
physical exercise, is now being altered to provide a bubble 
covering so as to permit physical exercise ali vear in ali 
kinds of weather. At the time of trial, the recreation time 
was limited to good weather conditions. The roof recrea- 
tional area is scheduled for completion by mid-September 
1974. 

At the 'trial, the recreation time of 50 minutes per week 
was contrasted with a recommended one hour per day of 
exercise in outdoor exercise vards ( I 590). Dr. Menninger 
noted, however, that not ali individuals require physical 
exercise for mental or physical reasons ( I 877). in addi- 
tion, as Mr. vanden Heuvel pointed out, nothing precludes 
inmates from exercising in their own cells, particularly 
now when most cells are only singly occupied. 

The size of the lock-out corridor was also eriticized at 
the trial. Dr. Kinzel testified that a violenee-prone person 
needs a 30 sq. loot area in which to function; otherwise 
he becomes acutely uncomfortable (T 305, 312-314). At the 
time of trial, the average usable space for each innuite 
was less than 20 square feet. With the current reduced 


i 
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populaiion, the institution can now provide 28 to 3!>.G square 
ieet per inmate (See Malcohn aflidavit, par. 4). 

1 rogrammatic activities wore few and basically unstruc- 
tured at the time ot trial. Dr. Alenninger stated tliat the 
laek of programmatic activities produced boredom and 
idleness (T 883-884). 


There are now a number of sucii programs. The Tombs 
now has a three phase Edueational Program which con- 
sists ot: (a) Aduit Basic Education, geared for men with 
a poor acadernic background; (b) English as a Second Lan- 
guage, to improve language skills; (e) High School Equiva- 
lency Prej>aration, designed to help those inmates seeking 
a High School Eqiiivalenev Diploma. The High School 
Equivalency Exnmination is given everv three months; 
the passing rate has been approximately 05%. 


llieie has been added to the main library satellite or 
mini librarios which are stocked with a complete variety 
°f books 0,1 a multitudo of subjecta. In addition, the Tombs 
has a complete law library for those detainees wishing to 
work on tlieir own cases or for general use. A law coun- 
selor was also appointed to instruet the detainees on how 
to use the law books. Law classes are being held for this 
purpose on a daily basis. The law library is open from 
8 A.M. to 3 P.M. A photocopy machine is also located in 
the library for the sole use ot the detainees. 


The I ombs also has the following prograi..s: music 
ejub; drama workshop; art club; outside shows by profes- 
sional and seini professional entertainers; inovies; legal 
aid Services; and addiction Services. Of eourse, religious 
Services for a variety of ethnic groups are also offered. 
This list is not complete but it will serve as an example 
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I 

| of the progress which the Department has ma<le in this 

area. [This information was obtained from the insti- 
tutional fact sheet for 1974 as well as Commissioner Mal- 
colm’s affidavit, par. 5.] 

Moreover, where only somewhat more than 10% of the 
detainees at the Tomhs were employed at the time of trial, 
today 23% to 26% of the detainee population is gainfully 
employed through the institutioni Work Incentive Pro- 
gram (See Malcolm affidavit, par. 5). 

The correctional staff at the Tomhs was also a subject ol 
scrutiny at the trial. Staff abuses, largely a resuit of over- 
work under uncomfortable conditions, were detailed in wit- 
nesses’ testimony. 

The lack of a formal classification system was the sub¬ 
ject of considerable testimony at trial. Expert witnesses 
testified concerning the feasibility of devising such a sys¬ 
tem at the Tombs as well as the current use of classifica¬ 
tion programs in facilities outside New York. 

The City retained Professor H.H.A. Cooper, Deputy 
Director of the Criininal Law Education and Research 
Center of New York University Scliool of Law, to conduct 
a studv as to the classification of inmates at the Tombs 
(T 1310-1312). Professor Cooper prepared a classification 
forni which was submitted by Commissioner Malcolm to the 
New York City Corporation Counsel for review. The Cor¬ 
poration Counsers office concluded “that it hinged largely 
on asking questions of the inmates which would violate 
their constitutional rights under the Fifth Amendment” 
(affidavit of First Assistant Corporation Counsel Stanley 
Buchsbaum, dated August 9, 1974, submitted in support 
of appellants’ application for a stay in this Court, par. 9). 
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Mr. Buchsbaum observed that “[p]erhaps those questione 
eould apiiropriately bo asked of prisoners who had already 
beon convicted of crinies, 'out they were entirely inappro- 
priate for inmates awaiting trial” ( Ibid .). 

The present Warden at the Tombs, Arthur Rubin, lias 
described to this office a rudiinentary classification systern 
that is now used at the Tombs. Although, the Tombs is a 
maximum security institution the classification systern now 
einployed is based upon separating from the general popula- 
tion of detainees those inmates who are (1) mental observa- 
tion cases (based upon their prior conduct or information 
Irom their arrest record); (2) homosexuals (based upon 
their prior record, admissions, or arrest record); (3) escape 
nsks (based upon prior institutional conduct or arrest rec- 
ord); (4) persons in need of special medication; (5) newlv 
admitted drug addicta who are placed in the detoxification 
program; (fi) administrative segregation cases (e.g., no- 
torious underworld figures); and (7) separation cases (e.g., 
defendants who will testifv against co-defendants). 

I..astl\, we note that, if deprivation to any degree occurs 
as a resuit of detention, it is largelv a function of the 
length of stav each imnate individually is confintd at 
the Tombs. Statistics for 1073 recentlv compiled by the De¬ 
partment indicate the following: (a) approximately 50% 
of the inmates newlv admitted to the Tombs stayed less tlian 
14 days; (b) 71.2% remained at the Tombs for less than 45 
days; and (c) 87.5% for less than 120 days (See affidavit 
of Ktuart Chagrin with accompanying chart in support of 
appellants’ application for a stav at the District Court). 
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District Court Opinion 

Judge Lasker’8 findings of fact were quite detailed. They 
appear in tlie Appendix at pages 119a to 122a. 

At the foundation of Judge Lasker’8 opinion is the tact 
that plaintiffs are unconvicted detainees who stili enjo} 
the presumption of innocenee. His guiding principle is 
that a person being detained while awaiting trial has all 
rights of an ordinary citizen except those necessary to as- 
sure his appearance for trial" (371 F. Supp. at p. G22). 

Althougli Judge Lasker noted the technical inapplica- 
bility of the Cruel and Unusual Punishments Clause of the 
Constitution to detainees who have not been convicted and 
sentenced, he stated “that the maximum security conditione 
at MHD factually constitute cruel punishment, at least for 
those in whose cases maximum security is not required” 
(id. at p. G24, fn. 5). He concluded that the due process 
clause and the equal protection clause could be invoked to 
protect the detainee against such punishment. 

Judge Lasker made the following conclusions of law that 
are applicable to the appeal herein: 

(a) the Tombs does not provide a tolerable living en- 
vironment for its inmates due to extremes of noise and 
heat, inadequacy of ventilation and inability to see the sun, 
sky, or outside world; such deprivations are of constitu- 
tional magnitude (id. at pp. G27-G28); 

(b) lack of contact visiting for those inmates who do 
not require maximum security confinement is inhumane 
and cruel in fact (id. at pp. G25-62G); 
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(c) the right of a prisoner to reasonable physical exer- 
cise is fundamental and the plaintiffg are entitled to the 
relief necessary to achieve that objective (id. at pp 626- 
627); 

(d) the imposition of maximum security confinement 
(lncluding lock-ins in cells of 16 hours per day) of those 
detainees in whose cases it is not necessary violates their 
nghts to due process by punishing them although they are 
unconvieted, and that the first step toward alleviating this 
condition is to establish a classification svstem to deter- 
m.ne those who do and those who do not require maximum 
security custody (id. at pp. 624-625). 


POINT I 

The conditions at the Tombs and the visiting pro- 
cedures, while far froni heing ideal, do not constitute 
treatment which violates due process. 

d) 

It is coneeded tiiat the heat, deficiencies in ventilation, 
and noise at the Tombs make living conditions tliere verv 
uncomfortable at times. However, the basio question is 
whether these conditions are at this time so bad as to vio¬ 
late the due process rights of the inmates. 

In dealing with this question we shall first discuss the 
relevant cases. 

( 2 ) 

Jones v - Wittenberg, 323 F. Supp. 93 (N.D. Ohio, 1971) 
330 F. Supp. 707 (1971). affd. sub nom. Jones v. Metzqer 
456 F. 2d 854 (6th Cir., 1972), involved an action by de- 
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tainees. The 76 year old jail involved was mnch older 
than the Tombs. Three-fourths of the inmates were held 
in pre-tria) -tention. Some of the problems in the insti- 
tution wert similar to those at the 1 ombs. 

There was no ventilation or lighting in the cells or the 
“bullpen” (lock-out) area. Many Windows could not he 
opened. Plumbing problema rendered some cell toilets in- 
operable. The population was, at tiines, double the ca- 
pacity of the institution. This resulted in some prisoners 
having to sleep on the floor, a condition made worse by 
leakage from pipes running on the floor. There were as 
many as four bunks in some of the 6' by 9' cells. The 
inmates received shaving materials, but there were only 
two mirrors for the wiiole population. Food preparation 
was below health regulations and generally inadequate, 
considering nutritional balance and caloric content. No 
provision vas made for washing of the clothes of inmates. 

Visits were allowed only three hours per week and only 
on Sunday. They were conducted wliile standing and 
speaking through heavy screens. Children under the age 
of 18 were not permitted to visit. Attorney visits lacked 
privacy. There were no telephones for inmate use. Medical 
facilities were primitive, and there were no recreational, 
educational or social activities. Tsolation cells were brutal, 
and punishment was imposed without due process. 

The District Court summed up the conditions as fol- 
lows (323 F. Supp. at p. 99): 

“We may suppose that the constitutional provision 
against cruel and unusual punishment was directed 
against such activities. In any event, when the total 
picture of oouflnement in the Lucas County .Jail is 


/ 


21 

examined, what appears is confinement in cramped and 
overcrowded quarters, lightless, airless, damp and 
filtliy with leaking water and human wastes, slow star- 
vation, deprivation of rnost human contacts, except 
with otliers in the sanie sub-human state, no exercise 
or recreation, little if any medical attention, no at- 
tempt at rehahilitation, • for those who in despair 
or frustratio» lash out at tiieir surroundings, confine- 
ment, stripped of clothing and every last vestige of 
humanity, in a sort of oubliette.” 

After handing down his first opinion, with its findings, 
the District Court held further hearings. In its second 
opinion it rejected the idea of requiring the construction 
of a new jail, stating that it did not have the power to 
require public funding for this purpose (330 F. Supp. at 
712-713). The Court did direct, in detail, the remedying 
of conditions in a manner which did not involve sub- 
stantial expenditures. The only physical change directed 
was a limited one witli regard to lighting (Ibid. at pp. 
714-721). And it required that a plan be submitted with 
regard to repairs or reniodeling of a very limited nature 
(Ibid. at p. 721). 

On appeal, the only issue discussed, aside from those 
relating to jurisdiction of the federal courts, was one re- 
lating to the directions which affected the sherifFs budget 
and the deployment of guards. The Circuit Court pcinted 
out that all that was required merely involved specified 
changes in the budget and the assignment of manpower, 
changes which were necessary and appropriate and which 
would not appreciably adversely afTect the ahility of the 
sheri (T to perfcrm the other duties imposed upon him 
by law. 
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Apparently no issue was raiscd on appeal with regard 
to what conditions violated the Constitution. 

The District Court there also required a plan for cor- 
recting many of the conditions outlined above. However, 
in the present case, the City entered into a consent stip- 
ulation under which it agreed to correct many of these 
conditions. By t!ie end of trial here, the issues not re- 
solved by the consent decree were limited compared to 
those in Joiies v. Wittenberg, supra. 

Inrnates of Suffolk County Jail v. Eisenstadt, 3G0 F. 
Supp. G7G (U. Mass., 1973), alfd. 41)4 F. 2<1 11% (Ist Cir., 
1974), was another action by detainees. Of the population 
of the jail involved, 85% had not yet been tried. The 
cells were 8' wide by 11' long, constructed for single occu- 
pancv. Although only 142 cells for inen were operable, 
the jail housed, on the averago, 340 inen. Nearly all of 
the usable lloor space was taken up by two cots in the 
cell. Yet each day the inen were confincd to their cells 
for between 19 and 20 hours. 

The jail was 125 years old. The pairit was eracking in 
many places, and the floors were damp. Ileat and cold 
during the respective summer and winter seasons were 
extreme. Mattresses were soiled and worn; cells were 
cramped; plumbing was leaky; toilets and sinks were cor- 
roded and filthy, and a fecal smell ernanated from many 
toilets; and the water was either scakling hot or ice cold. 

The jail was a fire hazard, and infested with mosquitoes, 
roaches, rats and waterbugs. Pigeons roosted inside the 
institution. 

There was a din which persisted 24 hours a day, and 
“the noise seeined to increase alter inidnight and ap- 
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proached a Virtual bedlam which lasted until dawn” (3G0 
F. Supp. at p. G80, fn. 8). 

In Home seetions, floors appeared near collapse. Many 
of the bathing and sliowering facilities wore broken. Medical 
care was inadequate, and the food was often cold ind un- 
sanitary. '1’lie cr-lls were dirty and tliere was no provision 
to clean them. Kecreatiori and visiting privileges were, in 
addition, limited. 

This brief description of conditions is pallid heside the 
lengthier one in the Uistrict Court’s opinion. It reads like 
a chapter of a Charles Dickens novel. 

The District Court tliere ordered that no one be confined 
at the jail alter a date more than three years subsequent 
to that of his opinion. In the meantime, the population 
had to be redueed, sanitary meas ures instituted, lock-out 
time of 4 hours provided, and telephone jirivileges made 
available. The conditions at the jail were thus far worse 
than those which existed at the Tombs even at trial. More- 
over, the Tombs was built approximately forty years ago, 
more then eighty-live years alter the jail in that case. 

Collitis v. Schoonfield, 344 F. Supp. 257 (I). Md., 11)72) 
was also a suit by detainees. Eighty per cent of the in- 
mates of the jail were aw r aiting trial. 

Most of the tostimonv concerned conditions in isolation 
cells, rnail censorsliip, bad and inadequate food, medical 
conditions, and disciplinary procedures. Inmates were al- 
lowed two 20 minute non-contact visits per week. 

The non-contact visits were held not to be violative of 
the Con titution. It said (344 F. Supp. at p. 271)): 
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“Yet this does not rise to the levcl of cruel and unuaual 
punishment though expert testimony in this case plus 
available security alternatives suggest the advisability 
of reconsideration.” 

Earlier the Court had stated the applicable test, as fol- 
lows (344 F. Supp. at p. 2G5): 

“Thus, each of plaintiffs’ complaints Jierein must Ite 
weighed and considered in ternis ol whether tliey 
violate tlie minitnal standards estahlished hy the guar- 
antees and the proscriptions of our Federal Consti- 
tution, not in terms of what this Court niight or might 
not think is the best or the better practice.” 

In Brenneman v. Madignn, 343 F. Supp. 128 (N.D. Cabi., 
1972), the Court found the conditions at a jail for de- 
tainees to be “shocking and debasing” and violative of duc* 
process as a matter of law. Cella for two inmates were 
tiny (7' by T) and drab. Confinement in the cells wus 
virtually 24 hours a day, without any recreational or edu- 
cational diversion except for a few two hour per ioda per 
week, during which time the inmates showered, shuved, or 
received visitors.* Heat, ventilation and plumbing were 
ali substandard. Conditions in an adjacent facility for 
convicta were better. There were no edueational programs, 
no library, and no religious Services. \ isiting hours were 
restricted to three hours on Sundav. 

The Court the re ordered the institution of programs for 
education, recreation and vocational training. In addition, 


* At the time the opinion was handed down the inmates were 
permitted to spend the daylight iiours in the exereise yard or the 
day rooms. 
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it ordered access to a library and a reforin of tlie visiting 
schedula and “list” of approved visitors. 

In llamiltoH v. Love, 328 F. Supp. 1182 (E.D. Ark., 
1971), 358 F. Supp. 338 (E.D. Ark., 1973), 301 F. Supp. 
1235 (E.D. Ark., 1973), tlie Court found inadequate hathing 
and toilct facilitics; no ventilation; lcss than ininimal medi- 
cal and dcntal care; no lecrcational prograins or areas; 
overcrowded, unsanitarv and insecure cells; the presence of 
roaches, rats and poisonous insects; no protection against 
assaults and homosexual attacks; the use of an isolation 
cell or “hole”; lack of adoquately trained personnel; no 
classification or separution of detainees; inadequate bed- 
ding; and no laundry facilities. 

Conditions were so bud that the defendant» stipulated 
that * * * the general conditions presently existent at 
the Pulaski Countv jail * * * taken as a whole do not meet 
minimum federal constitutional requirements with respuet 
to prisoners’ riglits to duo process of law and to be free from 
cruel and unusual punislnnent.’ ” The Court there directed 
that an interim plan for upgrading the facility be pre- 
sented until a new facility is built. 

In Johnson v. Larie, 305 F. Supp. 289 (E.D. Mo., 1973), 
federal “prisoners” brought an action against the authori- 
ties in eontrol of tlie St. Louis city jail where they were 
housod pursuant to a federal-state contract. Eighty-five 
jiercent of the inmates were pretrial detainees. The popu- 
lation far exceeded the jail’s capacity. The two-man cells 
in this sixty year old jail were 8' 2" long, 5' 2" wide and 
8' 2" high. At various times there were three prisoners in 
such a cell or a smaller one. 
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Clothing was not provided for the inmates, who also nover 
engaged in frosh air exercise, nor received psychiatric ser- 
vices. Some prisoners had to sleep on the floor; linon, when 
distributed, was unclean; the floor was damp. There were 
no educational programs, no library, and no law books were 
available. Moreover, there were no telephone privileges, 
and visiting hours were only two hours per woek. There 
was also inadequate modical care and substandard sanitary 
conditions for food preparation. Solitarv confineinent colis 
were used for disciplinary purposes. 

There, the Court ordered that the population bo roduced 
and that only two be housod in a eell. It required that cloan 
bedding be provided for the inmates. In addition, corporal 
punishment was prohibited and new disciplinary and mail 
rules were ordered instituted. 

In Hamilton v. Sciuro, 33S F. Supp. 1016 (E.D. La., 
1970), convicted inmates complained of, inter alia, ovor- 
crowding (six to eight in a cell 13' by 8y 2 ' by 7 1 / 2 ', w.Ji 
sonie sleeping on the floor) and inadequate sanitary and 
medical care. There, the prison was funetioning at double 
capacity; t ks and toilets were rusted and unclean; there 
was no interior lighting in the colis; nmttresses were un¬ 
clean; inni-i-es had to sleep on the lloor; ventilation was 
poor and heat excessive. In addition, the prison was in- 
fested with rats, mice and roaches; the kitehen was unsani- 
tary; bathing facilities were inadequate; the structure itself 
was a fire hazard; medical care was virtually non-existent. 
Moreover, there was no isolation of violent, psychotic or 
hoinosexual inmates even though there were frequent as- 
saults. 

The Court ordered (Hamilton v. Landrieu, 351 F. Supp. 
549 [E.D. La., 1972]), that medical care had to be upgraded, 
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recreation programs instituted, population reduced and a 
classi fica t ion systcm and cducational program devised. It 
also directed a variety of other reforms. 

(3) 

To a very large extent the cases described in the prior 
subsection based their determination that the inmates vere 
being deprived ol' their constitutional rights on the totality 
of conditions in the jails involved. Sonie individual prac- 
tices, generally easily reinedied, were directed to be reni- 
edicd. There does not appear to be anv case that rested 
its conclusion of constitutional deprivation on a condition 
resulting from the structural nature of the building and 
which required substantial expenditures to reinedv it. We 
will assume, however, that, if a condition resulting from 
the nature of the structure results in inhumane conditions, 
it would constitute a deprivation of constitutional rights 
and would warrant a (lirection that it be reinedied even 
thougli the expense of remedying it might be substantial. 

It is true that a Central theme of these cases is that a 
person detained while awaiting trial should liave the sanie 
rights as one arrested and released on bail except to the 
extent deemed necessary to insure attendance at trial and 
to protect the security of the institution in which he is 
detained. Undoubtedly this broad principle is sound. It is, 
however, a generalization which leaves much to be filled in 
when it comes to applying it. 

Obviously the living conditions of persons out on bail 
vary widely. It is equally evident that no jail can provide 
each ininate with living conditions analogous to those he 
would have if he were not incarcerated. Some, if free, 
might dwell at the Plaza Hotel or in a Park Avenue duplex. 
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Otliers miglit barely exist in a rundown bedroom of a 
crowded apartment in a poorly inaintaincd sium teneinent. 

In any event, incarceration in a jail can novor como closo 
to resembling freodorn to roam a city, town or villago. 
Statements that tliose who uro awuiting trial should liavo 
living conditions bottor than tlio.se provided for convictu 
necessarily must bo treatod a.s inoro homilios wlion u pro- 
trial ininatc is, for good reasons, confmed in a jail in tho 
heart of a metropolis. For example, largo outdoor rocro- 
ation aroas and playing fields usually can roadily bo pro¬ 
vided at a prison locatod in a rural aroa. r Fhis cannot bo 
dono at a jail in tho midst of a city oxcept at an expenso 
that defies reason. 

In addition, limiting conditions which necessarily resuit 
from tho need for socurity of a jail in a city aro quito dif¬ 
ferent from those that liavo to bo imposed at u rural prison 
where the walls can bo placed at a substantia! distanco 
from tho housing structure and tho prisoner, ovon if ho 
escapes, is much moro likely to bo recapturod promptly 
than the ono who escapes from a city juil. 

(4) 

With this in mind, lot us tum to tho conditions at tho 
Tombs at the time that tho ordor appeuled from was en- 
tered to considor whether they roachod t’'.e lovol of consti- 
tutional deprivation. Wo shall fi-t do il with particular 
conditions and then with the toi f those conditions. 

a. Ilenl and Venlilalion 

.Judge Lasker found that at tho Tombs, in Ilio warm 
months, “tompeiatures can roacb 100° whon the Xow York 
heat is intonso” (.'171 F. Supp. at GCKJ). The spocifics of 
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this finding is hased largely on testimony at the trial of 
one innmtc (T 441, G10. 928-929). 

Many New Yorkers, iiowever, work at places where the 
temperature reaches 100° or close to it on <lays wlien the 
heat is intense. In an affidavit in support of the applica¬ 
tiori for a stay suhmitted to the Court in the jiresent case 
it was pointed out that most of the lawyers and the clerical 
staff of the Corporation Counsel’s Office who occupy rootns 
on the west side of the M unicipul Building, where the 
afternoon sun is not impeded hy other buildings, are not 
provided with air conditioning and rnanage to perform 
their work on hot days wlien the temperatures in tlieir offices 
approach 100° (Affid. of Stanley Buchsbaum, par. 7). 
r rhose whose duties or occupation requires them to walk 
on sunny streets in the hottest ot weather—such as Street 
vendors, messenger and delivery rnen, patrolmen and sani- 
tation men—have to endure temperatures often far in ex- 
cess ol 100 | beur in mind that official temperature read- 
ings are taken in the shade]. 

Surely, in a City where most of its residents lack air 
conditioning at their places of work or at their hornos or 
both it is not a constitutional deprivation to fail to pro¬ 
vide air conditioning for inmates of a jail, albeit they are 
merely awaiting trial on criininal charges. 

It also should be horne in mind that the correction offi- 
cers at the Tombs also perform their work in the samo 
heat as the inmates. 

It is true that at the outset of the trial the ventilation 
system at the Tombs was not operating properly because 
it was plugged with dirt; and certain Windows were bolted 
shut as a security ineasure (371 F. Supp. at pp. G09-610). 
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This contributed to the heat in the suinmer. Tn the winter, 
the District Court found, it kept the linat from circulating 
fully until “late morning hours” so tliat inmates must vvcar 
coats or blankets before that time; and, once the artificial 
heat is effective, it becomes excessive, one witness testify- 
ing that he could not sleep at night because of the heat. 

Before the order appealed from had been entered, steps 
had been taken to ciear the clogged ducts although it is 
doubtful that this will be completely snccessful; and the 
sealed Windows have been opened. The extent that this will 
improve conditions is stili largely unknown. 

b. Noite 

Before or during the trial noise-measuring instruments 
showed noise levels to be at least that of the New York 
City subway system. Judge Lasker’s opinion states that 
such noise levels are fairly constant during all waking 
hours (371 F. Supp. at p. G07). 

The noise is largely the resuit of two factors. One is 
the nature of the jailhouse—essentially all concrete and 
steel with little to absorb sound. The other is the sound 
from television and radio loudspeakers, playod for the 
entertainment of the inmates; the elanking of steel doors; 
the sound of steel meal trays and metal food utensils; 
and the sounds of moving garlmge cans. 

There are indications that the noise leve’ has decreased 
somewhat now that the population of the Tombs has been 
reduced from 1301 in October 1972 to 522 at the time of 
the order appealed from and less tlian that in August of 
this year ('I' 30 of hearing of July 30, 1074). 

In any event, the noise, even as it was at the time of the 
original test, should not be treated as violative of the Con- 





31 


stitution. Coneededly such noise is not desirable, but many 
New Yorkers have to endure sirnilar noise lev<>ls even wlien 
they are not riding in the subways and even though they 
are not transit employees. This is true of those who live 
or work close to building or subway construction sites. 
Obviously it is true of those who work at such sites. And, 
as was pointed out in an afTidavit in support of the appli- 
cation for a stay made to this Court, it was true for a long 
time for those in offices on the east side of the Municipal 
Building (AfTid. of Stanley Buchsbaum, par. 9). 

In considering whether the noise at the Tombs violates 
due process rights, it is proper to take into account that the 
average stay at the Tombs of an inmate is only about two 
montlis. 

c. Coniaet Visit» and Classification 

The District Court directed that a classification systexn 
be devised as a first step toward easing certain restrictions 
and permitting contact visits (371 F. Supp. 606, 617-620, 
621 [item 5J, 624-625). His opinion noted that Professor 
Henry II. A. Cooper, Deputy Director of the Criminal Law 
Education and Hesearch Center of New York University 
School of Law, had been retained by the City to prepare 
a method of classification (id. at pp. 508, 618). 

Professor Cooper did prepare a report and a proposed 
method of classification. The method hinged on a form 
which necessarily had to be based on interviews with in- 
mates. As was pointed out in an afTidavit to this L\. irt on 
the City’s apjdication for a stay, the classification form 
was subniitted for review to the Corporation Counsel bv 
the Commissioner of Correction. Attorneys in the Cor¬ 
poration CounsePs Oflice reviewed it and reached the 
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condusion that it hinged largely on asldng questions of 
the inmates which would violate thair con.stitutional riglits 
under the Fifth Amendment. Perhaps, these questions 
could appropriately be asked of prisoners wlio liad already 
been convicted of crinies, but tliey were entirely inappro- 
priate for inmates awaiting trial. The questions apparently 
were derived from fornis used in prisorfs wliere convicted 
persons are conlined. 

In a report of the New York City Board of Correction 
entitied “Report on the Future of the Manhattan H >use of 
Detention,” dated August (i, 1974, there is a summary of 
testimony given before that body. It includes the following 
concerning Professor Coopei ’s plan (pp. 29-30): 

“Judge Irving Younger, then Chainnan of the Com- 
mittee on Penology of the Association of the Bar of 
the City of New York, testified at the liearings that his 
committee had reviewed Professor Cooper’s proposed 
classificati on scheme and had found it ‘basically defec¬ 
tive.’ According to Judge Younger’s testimony, 

\Ve find that it’s defective for essentially four rea- 
sons. The first of these reasons is that the enti re 
thing is irrelevant. The second of these reasons is 
that the entire Ihing is unreliable. The third of 
these reasons is that the entire thing is uncon- 
stitutional, and the fourth of these reasons is that, 
therefore, it will not work. 

We share the committee’s judgment.” 

It seems ciear that contact visits could not possibly be 
authorized at the Tombs without the use of a reasonablv 
accurate and effective classification system to screen out 
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tliose who are escape risks. Even then it might open up 
excessive dangers of escapes. 

.Judge Lasker deprecated the City’s worries about the 
dangers ol escapes, stating tliat there has been only one 
escape in the history of the Tombs (371 F. Supp. at pp. 

G25-G2G). Ihe record ot what has occurred since his 
opinion was handed down on January 7, 1974, both at 
the lotnbs and other places ot detention in New York City, 
shows how mistaken his optimism was. This record is 
detailed in an aflidavit submitted on the application for 
a stay made by the City to this Court. It reads as follows 
(Afiid. of Stanley Buehsbaum, par. 9, pp. 7-8) : 

W ithin the past ha 11 vear a number of persons were 
caught in inanholes close to the Tombs, obviously in- 
tending to help in the escape of prisoners. On another 
occasion seven prisoners escaped from the Tombs after 
a hacksaw was smuggled into them by a woman visitor. 

On April 17, 1974 some visitors to the Tombs brought 
with them, in a satehel, an acetylene torch and a tank 
ol tuel. They escaped the notice of the guard on the 
ground floor and went up to the second floor. With 
a gnn they overcame a guard on that floor and took 
his revolver lroin him. W hen another guard ap- 
pioached the\ overcame him also. They began to 
burn a hole through the Steel barrior which separated 
the inmates from the visiting area. Fortunately, the 
I uel in the tank was exhaiistod beforo they completed 
cutting the hole. 

On Ma> G, 1974, nine prisoners escaped from confine- 
ment on Rikers Island. Four of them were caught 
on a barge; two drowr.ed; two were caught while stili 
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on the Island; and one was eaught at home. The ninth 
escapee has stili not been apprehended. O 11 June 13, 
1974 three inmates at the Adolescent Center on Rikers 
Island escaped, but all oi' tliein were eaught before 
they could get olT the Island. 

On or about August 0, 1974 a visitor to the Brooklyn 
House o£ Deterit ion was discovered to have lmcksaw 
blades and cutting oil hidden in lier slioes. Tliis dis- 
covery was made by the use oi' an x-ray niacliine sim- 
ilar to those now used at many airports.” 

It slionld be noted that the parallel drawn by Judge 
Lasker between the Torulis and the Federal House oi' De- 
tention in New York City (371 F. Supp. at pp. G03-G04, 
G05, 625) is not a valid one. The Tonibs houses many in¬ 
mates who are charged witli violent crinies and who are 
greater security risks. The inmates in the Federal House 
of Detention are almost overwhelmingly people who are 
not charged with violent crinies and who, therefore, create 
much less security risk. Even so, the newspapers in the 
past few years have reported a number ol' escapes from 
the Federal House of Detention. 

Contact visits are undoubtedly highly desirable wliere 
they can be provided without risking the security of a 
ja.il, but we are aware of no case that has held that a 
lailure to provide thcm reaches the h*vel of a violation 
of the Constitution. The lack of such visits at the Tombs 
is less onerous than at other places oi' detention since the 
average stay of an inmate is only about two montlis. 

The conditions discussed under the : ubheadings a, b and 
c above cover essentially all that .Judge Lasker rested on 
in issuing the order appealed from. They are the ones 
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wliicli would, if they are to be remedied, require alteration 
of the Tombs. 

We submit that their existence individually does not 
reach the constitutional level. Nor do they, considered 
collectively, create sueh inhumane conditions at the Tombs 
as to be of the magnitude of cruel and unusual punish- 
ment or violative of due process. 


( 5 ) 

Judge Lasker recognized that the Eighth Amendment 
was ..upplicable to those detained pending trial and relied 
instead on the Due Process Clause. 

However, he did conclude that the maximum security 
confinement at the Tombs constituted cruel punishment 
“at least lor those in whose cases maximum security is 
not required” (371 F. Supp. at p. 624, f.n. 5). 

1 lie conditions at the Tombs we are dealing with do 
not constitute “cruei and unusual punishments” within the 
meaning of the Eighth Amendment clause. To come within 
it requires affirmative infliction of punishment wdiich is 
“barbarous” or “shocking to the conscience”. Furman v. 
Georgia, 408 U.S. 238, 274 (1972); Sostre v. McGinnes, 
442 F. 2d 178 (2d Cir., 1968), cert. den. sub notu. Sostre v. 
Oswald, 404 U.S. 104!) (1972), 405 U.S. 978 (1972). Here, 
the conditions were not inflicted upon inmates individually. 
The correction guards themselves are essentially subject to 
the same conditions. This is not a case where conditions of 
an actual punishment inflicted upon an inmate or manv in- 
mates are below standards of human decencv. Inmates 
are detained at the Tombs to secure their appearance at 
trial; they are not confined there as a form of punishment. 
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If the conditions of tlie facility are uncoxnfortable, tliis is 
not tantamount to punishment, let alone cruel and unusual 
punishment. it is only wlien the prison authorities allirma- 
tively denv basic human deceneies (sanitation, food, med- 
ical care, visits, privacy), that a charge of cruel and 
inhuinan jninishment is justitied. The cases cited in sub- 
division 2 above demonstrate tliis observation. 

Justice Bbennan, in his concurring opinion in Funium 
v. Georgia, 408 U.S. 238 (1072), the landmark case dis- 
cussing capital punishment as cruel and unusual punish¬ 
ment, stated (at p. 270): 

"At bottorn, tlien, the Cruel and Unusual Punislunents 
Clause prohibits the inlliction of uncivilized and in- 
human punislunents. The State, even as it punishes, 
must treat its members with respect for their intrinsic 
worth as human beings. A punishment, is cruel and 
unusual, therefore, if it does not comport with human 
dignity.” 

Moreover, a ciear showing of arbitrary, vindictive, and 
cruel and inhuman punishment must be made for a court 
to step in. lioberts v. Pegelnn, 313 F. 2d 348 (4th Cir., 
1063); Graham v. Willinghum, 384 F. 2d 367 (lOth Cir., 
1067). 

What is perlmps most significant in considering the 
validitv of plaintilTs’ charges of cruel and unusual punish¬ 
ment is the resuit of the survey, reported in the press, 
conducted immediately after tliis Court issued its order 
granting appellants a conditional stav. The conditions of 
the stav were that inmates, with the exception of tliose 
who feli into three categories, would be allowed to elect 
to transfer from the Tombs to another facility of the 
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Department altor a eertain period of time. The survey 
results were as follows. Of tho total of 2(il eligible inmates, 
14 elected to transfer; 153 did not request a transfer; 
and !)4 refused to exercise their option. 

A violation of tho Cruel and Unusual Punishments 
Clause requires inhuman, indecent inlliction of punishment. 
It is hard to conceive that other considerations (e.g., con- 
venience of family and attorney visits and proximity to 
court) could outweigh a desire to leave a facility that has 
conditions which are barbarous, inhuman and shocking to 
the conscience. It seeins apparent that, if the conditions 
were so bud, ali of the eligible inmates, or at least a 
signi ficantly high number of them, would have welcomed 
the opportunity to leave. 

h inallv, a delicate balance is alwavs sought to be 
achieved between inmate rights and prison security. This 
balance is applicabh> even with respect to sueh fundamental 
rights as Ireedoin of religion and inedical care. See Moore 
v. Cicco ne, 495 F. 2<i 574 (8th Cir., 1972); Sharp v. Sigher, 
40S F. 2d 900 (8th Cir., 11)09); United States v. Wyandotte 
County, K ansas, 343 F. Supp. 1189 (C.D. Kansas, 1972); 
and Taylor v. Sterrott, 344 F. Supp. 411 (N.D. Tex., 1972). 
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POINT II 

The ortler directing the City to subinit a “compre¬ 
hensive, and detailed plan for the eliniination of ali 
conditions and practices” declared to he violative of 
the Constitution within a liniitcd period of time nas 
improper for various reasons. It provided too little 
time in view of the studies required and the great po- 
tential expense. And it constiluled an unnecessary and 
excessive intrusion hy the Court inio the details of 
gevernment. 

The order directing the closing of the Tomhs hy Au- 
gust 10, 1974, is an excessive, nnreasonable and ini- 
proper action. 

( 1 ) 

Even assuming tliat there were a basis for finding that 
conditions at the Tornbs were violative of the Constitution, 
the order appealed from was improper. 

It provided too little time in whieh to submit a compre¬ 
hensive and detailed plan in light of the studies required 
and the potential expense. Originally the order entered on 
March 22, 11174, merelv gave the City thirty days to come 
up with such a plan. Later, extensions were granted to 
June 15, less than three months al ter the original order. 

To understand why this amount of time was inadequate 
it is necessary to consider wliat was involved. The plan 
would have to provide for alterations of Ilie Tornbs or some 
alternative. A superficial studv revealed that the altera¬ 
tions of the Tornbs would cost between seventeen and 
twenty-five million dollars (App. 187a). Ilefore making a 
decision to attempt to raise so much money to alter the 





ToiuLs and merely end witli an iinproved but not a modern 
jailhouse, prudence called for the exploration of alterna* 
tives. One sueh alternati ve was the construction of a new 
jailhou.se, meeting the inost modern of standards. Anotlier 
was to provide facilities at Rikers Island. Ali of this re- 
quired substantial time. 

he alteration ol the Tombs had to be further explored. 
Detenninations had to be made as to whether there should 
be other changes as part of the alteration work and, in anv 
event, outside experts would have to be employed to assist 
the Department of Public \\ orks in making a inore detailed 
studv and a more accurate estimate of cost. A study was 
also needed to determino potential sites for a new jailhouse 
and to determino what it would cost. And a similar study 
ol botli feasibilitx and cost of using Rikers Island would 
have to be made. 

Only then could a reasoned and responsible decision be 
made. It needs no argument to show that far, far more 
tlian tliirty days or three inonths would be reipiired. Yet 
•Judge Lasker strongly criticizes the City for failing to pro¬ 
duce the plan within the limited time he provided. To do 
so, it would have had to eommit itself to somehow raising 
and spending $17 to $25 million without proper study and 
consideratior. 

It mav be argued that ali the City had to do was to 
come up witli a plan, but the plan had to be “comprehensive 
and detailed.” And there can be no doubt that, once the 
plan was submitted, .Judge Lasker would have set dead- 
lines for performanre in accordance with the plan. Thus, 
there would be little cliance for altering the plan and none 
for deciding on an alternative. 
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In lnmates of Suffolk County Jail v. Eisenstadt, supra, 
300 F. Supp. 676, the Court made no such attempt to con- 
trol how the defendant» reinedied the unconstitutional con- 
ditions. It nierely ordered that no one be confmed in the 
125 year «ld, broken-down institution after a date three 
years subsequent to the date on whieh the opinion was 
lianded down. 

( 2 ) 

Judge Lasker’s actions in tliis case are, in our opinion, 
a prime example of excessive and improper intrusion into 
the details of government. The Court took charge ot al 1 
sorts of matters that bolong within the jurisdiction oi the 
exeeutive and legislative arins of government. It could 
have directed that conditions be reinedied by a reasonable 
date without aasuming power» properly belonging to other 
branche» of government. 

True there are cases whieh can l>e cited to .justii y the 
Courfs action, but they are cases whieh, we submit, will 
have to be reconsidered it' our basic system of government 
is not to be eroded. It is notable that Judge Weinstein 
in the Eastern District started to act in a similar manner 
in his first opinion in Ilart v. Communiti/ School liourd, 
but, by the time of his second opinion in that case he beat 
a retreat, saying: 

“As institutions with limited powers, court» are man- 
dated by law and tradition to interfere a» little as 
possible in the work of other branches of government. 
So long as the Constitution and laws are not violated, 
state school officials must b<* alTorded the broadest lati- 
tude to meet their educational responsibilities. 
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A majority of the Supreme Court just yesterday re- 
uffirtned iis mandate of deferenee io loeal school board 
judgment when it wrote: 

ILJocal control over the educational process affo-ds 
eitizens an opportunity to participate in decision- 
making, permits the structuring of school prograins 
to fit loeal needs and encourages ‘experimentation, 
innovation and a healtliv competition for educational 
excellence.’ 


Iiradley v. Milliken, - U.S. -, _, _ S. Ct. 

-*-»-L. Ed. 2d-,- (1974). 

W ith the proviso that any program employed must 
promise ‘realisticallv to work,’ Green v. County School 
Board, .‘191 U.S. 430, 439, 88 S. Ct. 1689, 1694 (1968), 
loeal authoritios retain wide discretion to choose among 
acceptahle programs of desegregation. In ‘this field the 
way must alvvays be left open for experimentation.’ 
United States v. Montgomery Co. lioard of Education, 


395 


Ij.S. 22;>, 2.?;), S!) S. ('t. 1 (370, 1675 (1969); see niso, 


c.g., United States v. Jefferson Co. Board of Educa - 
Hon, 380 F. 2d 385, 390 (5th Cir.), cert. denied, 389 
U.S. 840, 88 S. Ct. 72, 77 (1967); Moss v. Stamford 
Board of Education, 350 F. Supp. 879, 880 (D. Conn. 
1972); l nited States v. Midland Independent School 
Di striet, 334 F. Supp. 147, 148 (W.D. Tex. 1971); Yar- 
hronffh v. Ilulbert-West Memphis School District No. 4 


of West Memphis, Ark., 329 F. Supp. 1059, 1064 (E.I). 
Ark. 1971); Bradley \. School Board of City of liich- 
mond, Va., 325 F. Supp. 828, 832-833 (E.I). Va. 1971); 
Brice v. Laudis, 314 F. Supp. 974, 977 (X.D. Cal. 1969).” 


We mav be told that tliis Court lacks jurisdiction to re- 
view relief granted by a District Court except where clearly 



ac 


42 


M Air. or NEW yi 
COU.VTV OF JinVr’ 



erroneous. We feel justified to be so bold as to say that 
this is inost pernicious doctrine. In a land of checks and 
balanees and one in which one relies on the judiciary to 
rein excesses, it bogs reason to be told that a District 
Judge may be guilty of excesses which cannot be checked 
by the appellate courts. Such a rule gives too nnicli power 
to each District Judge, subject only to his own self- 
restraint. 


CONCLUSION 

The order appealed from should be reversed and the 
District Court directed to take no action to remedy the 
conditions on which it was hased. In the alternative, the 
order should be reversed and the District Court directed 
to provide a inore appropriate remedy. 

September 9, 1974. 

Respectiully submitted, 

Adrian P. Burke, 
Corporation Counsel, 
Attorney for Appellante. 


Stanley Buchsbaum, 
L. Kevin Sheridan, 
Leonard Bernikow, 
Ma?.v D. Lefkowitz, 
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